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Dispute Resolution analysis: The importance of this decision relates to the question of 
whether or not the enforcement of an obligation contained within a settlement 
agreement in the schedule to a Tomlin Order is subject to the usual six-year time-limit 
for an action founded on simple contract. The judge outlined that there was no decisive 
authority on this point, but he considered Sir Andrew Morritt VC in The Bargain Pages 
Ltd v Midland Independent Newspapers Ltd [2003] EWHC 1887, to be correct in 
considering that the Limitation Act 1980 was potentially applicable to a settlement 
scheduled to a Tomlin Order, which remained a simple contract for the purposes of 
limitation. While the judge considered that when an order is sought for enforcement in 
such a manner, this can be described as the enforcement of the court’s own order, the 
substance of an application such as in this case was to enforce a contractual right. As 
such, it would be somewhat surprising if simply scheduling those rights to a Tomlin 
Order would serve to remove the applicability of the Limitation Act entirely. Written by 
Georgia Whiting, barrister, 4 King’s Bench Walk. 

Bostani and others v Pieper and another [2019] EWHC 547 (Comm) 

What are the practical implications of this case? 

The case is of importance as it provides High Court authority for the proposition that the Limitation Act 
1980 (LA 1980) will apply when seeking to enforce the terms contained within the schedule to a 
Tomlin Order. The judgment confirms that the terms of the schedule are to be fundamentally viewed 
as nothing more than a simple contract for the purposes of limitation and further that (at least where 
the Tomlin Order makes it clear on its face) the terms of the schedule are enforceable without the 
need to bring or plead a new action. 

While it was correct that an order for enforcement of the terms to a Tomlin Order could be considered 
as akin to the enforcement of the court’s own order, the underlying substance of such an application 
remains to enforce contractual rights. As such, the judge considered that it would ‘be surprising if the 
consequence of scheduling those rights to a Tomlin Order was to insulate a claim for breach of 
contract from the statute of limitation.’ 

Thus, this decision highlights the importance of parties acting promptly when seeking to lift a stay 
pursuant to a Tomlin Order and seeking judgment based upon a breach of terms. One should bear in 
mind the importance of acknowledgment in keeping an ‘action’ alive, and also undertake a thorough 
consideration of when exactly a breach has occurred, not just considering the initial date for payment 
of money as opposed to later missed payments. 

What was the background? 

The underlying claim related to a debt owed by the first defendant (Mr Pieper) to the claimants 
pursuant to a personal guarantee stemming from various underlying funding transactions. 

A judgment was obtained in New York on 29 June 2009 for the full sum claimed. Thereafter, the 
claimants sought to enforce the New York judgment as against Mr Pieper before the English courts. 

A defence was initially raised on jurisdictional grounds, but in March 2011 (and following the granting 
of an ex parte worldwide freezing order) the claim was settled by way of Tomlin Order. The schedule 
to the Order provided that the defendants must make six payments between 10 June 2011 and 7 
December 2012 totaling US$11m. 

Save for two payments totaling US$3m, the remainder of the settlement sums remained outstanding. 
Unsurprisingly, the claimants therefore contended that they were entitled to the full judgment sum plus 
interest, less the US$3m already paid. As such, the present claim was an application to lift the stay of 
proceedings and enter judgment for the underlying settlement sum. 
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There were three key issues before the court as follows: 
 

• the threshold to be applied to a consideration of the defendants’ argument that there was 
an oral agreement between the parties such that this displaced the claimant’s prima facie 
entitlement to judgment 

• whether or not the LA 1980 applied to the enforcement of the terms of the Tomlin Order. 
Further, whether or not the claim should be brought by way of fresh proceedings and an 
amendment to the pleadings to include the breach of the settlement terms 

• whether or not the application ought to be dismissed as an abuse of process by reason of 
the alleged delay in the bringing of the application 

What did the court decide? 

The question relating to LA 1980 is of most interest in this decision, as the judge highlighted that there 
was no decisive authority on this point. That being said, he considered Sir Andrew Morritt VC in The 
Bargain Pages Ltd v Midland Independent Newspapers Ltd [2003] EWHC 1887, to be correct in his 
view that the LA 1980 was potentially applicable to a settlement scheduled to a Tomlin Order. The 
schedule essentially remained a simple contract for the purposes of limitation and the six-year 
limitation period therefore did apply. 

The judge agreed with the submission that it would be difficult to see how it would be appropriate to 
issue new proceedings in order to ask for judgment within the existing proceedings: no new claim was 
being advanced, and the claimants were simply seeking to enter judgment on an existing claim in 
which proceedings were commenced in time. Further and in any event, the judge held that there had 
been a breach of the later terms to pay, as well as an acknowledgment of the sums owing by way of 
Mr Pieper. Accordingly, the application was not time-barred and succeeded. It is therefore now 
tolerably clear that, at least where the Tomlin Order makes clear on its face that enforcement does 
not require the bringing of fresh proceedings, an application within existing proceedings is the 
appropriate manner to enforce, provided that the enforcement by way of a contractual claim is not 
time-barred. 

In terms of the threshold to be applied when considering evidence in such an application, the judge 
considered that there was much to be said for the view that, as this was an application to enforce an 
order of the court, the court should simply form a view on the existing evidence as to an order for 
enforcement as opposed to an adjournment. The judge decided the application on this basis by 
reference to the clear correspondence before him which did not point to an adjournment as being 
necessary. 

Finally, the judge gave short shrift to the argument that the application was an abuse of process. The 
delay in question was to be viewed by the background that the original claim had been pursued, 
judgment obtained in New York, and enforcement in England closely followed which was concluded 
by way of the settlement, which of course was then breached. 
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