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Dispute Resolution analysis: The Court of Appeal decision in Boyd and another v Ineos 
Upstream Ltd concerned whether the judge was correct to grant injunctions against 
persons unknown, secondly, whether the judge failed to consider section 12 (3) of the 
Human Rights Act 1998 (HRA 1998), and thirdly, whether the judge was right to grant 
an injunction restraining conspiracy to harm the claimants by the commission of 
unlawful acts against contractors engaged by the claimants. The appeal was 
successful in part and is of most interest in its analysis in respect of claims against 
persons unknown, permissible in this context. The case also confirms the importance 
of ensuring the terms of an injunction are clear and concise. Written by Georgia 
Whiting, barrister at 4 King’s Bench Walk. 

Boyd and another v Ineos Upstream Ltd and others (Friends of the Earth intervening) [2019] 
EWCA Civ 515  

What are the practical implications of this case? 

This case makes it very clear that a claimant can sue persons unknown where they cannot 
be identified at the time when a claim is issued. Indeed, this scenario is very likely to arise in 
respect of prospective torts to be committed by protesters and demonstrators in the context 
of fracking. 

The case is also an important reminder that the width and the clarity of injunctions are critical 
when it comes to considering the injunctions relating to public rights of way. It was on the 
basis of a lack of clarity and excessive width that the injunctions as against the third and fifth 
defendants were discharged. It was said that the trial judge had attempted to do the 
impossible: 

‘He has, for example, restrained the fifth defendants from combining together to 
commit the act or offence of obstructing free passage along a public highway (or 
to access to or from a public highway) by (c(ii)) slow walking in front of the 
vehicles with the object of slowing them down and with the intention of causing 
inconvenience and delay or (c(iv)) otherwise unreasonably and/or without lawful 
authority or excuse obstructing the highway with the intention of causing 
inconvenience and delay, all with the intention of damaging the claimants.’ 

There were several problems with a quia timet order in this form, for example, the need for 
‘intention’ which will by its very nature depend on the subjective intention of the individual 
and is not necessarily known to the outside world and is also susceptible to change. Further, 
the concept of ‘slow walking’ was not itself defined and was too wide. As Lord Justice 
Longmore said: 

‘how slow is slow? Any speed lower than walking speed of two miles per hour? 
One does not know.’ 

The case also highlights the importance of the HRA 1998 as a safeguard when considering 
the making such an injunction, which will clearly involve a delicate balance of the applicant’s 
rights coupled with the right to freedom of assembly. This is a balance that will no doubt 
need to be considered in the context of fracking on an ever-increasing basis. 
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What was the background? 

This was an appeal from the decision of Morgan J to grant interim injunctions to Ineos 
Upstream Limited (among other linked companies and interested individuals) against 
persons unknown. Ineos was a company involved in the controversial process of exploration 
for shale gas by hydraulic fracturing of rock formations, commonly known as ‘fracking’. The 
persons unknown were defined as relatively broad groups of people who were anticipated to 
undertake protests against the fracking. The pre-emptive injunctive relief was sought in order 
to protect the operational sites and offices, but also in respect of the protection of contractors 
and the supply chain. 

The first five defendants were described as persons unknown but with additional wording to 
establish who may fall within such a group. For example, the first defendant was described 
as: 

‘Persons unknown entering or remaining without the consent of the claimants(s) 
on land and buildings shown in red on the plans annexed to the amended claim 
form.’ 

The potentially unlawful activities which Ineos wished to restrain were—(1) trespass to land, 
(2) private nuisance, (3) public nuisance, and (4) conspiracy to injure by unlawful means. 

The judge at first instance held that there was a real and imminent threat of unlawful activity 
from protesters if he did not make an interim order pending trial. There were a number of 
different orders, including that the defendants were restrained from trespassing at any of the 
sites, and that several of the defendants were restrained form interfering with access to 
public rights of way by road, path or bridleway, including by slow walking and climbing into 
vehicles. 

Permission to appeal was granted on three grounds, but of most interest is the analysis 
surrounding the question of whether the Judge was correct to grant injunctions against 
persons unknown. 

The leading judgment was given by Lord Justice Longmore. 

What did the court decide? 

Counsel for the Second Appellant sought to argue that the procedure of bringing 
proceedings against persons unknown was contrary to principle unless expressly permitted 
by statute. The principle underlying this argument was that a court cannot bind a person who 
is not a party to the action in which the order is made, and that it is wrong that someone who 
had committed the tort before they became a party to the actions should have no opportunity 
to submit that the order should not have been made, before he was in contempt of it. 

It was also argued that there was a distinction between the obtaining of an injunction against 
persons who existed but could not be identified and injunctions against persons who did not 
exist and would only come into existence when they breached the injunction. 

Lord Justice Longmore did not agree with these submissions and held that it was too 
absolutist to say that a claimant can never sue persons unknown unless they are identifiable 
at the time the claim form is issued. The cases of the Bloomsbury Publishing Group Ltd v 
News Group Newspapers Ltd [2003] 1 WLR 1633 and Hampshire Waste Services Ltd v 
Intended Trespassers Upon Chineham Incinerator Site [2004] Env LR 196 demonstrated this 
principle. 

Further, it was held that there is no conceptual or legal prohibition on suing persons 
unknown who are not currently in existence but will come into existence when they commit 
the prohibited tort. This ground of appeal therefore failed. 

In respect of the other grounds of appeal, the injunctions as against the third and fifth 
defendants were discharged, as the terms of the injunctions were not clear and precise in 
their scope. 

https://www.lexisnexis.com/uk/lexispsl/construction/citationlinkHandler.faces?bct=A&service=citation&risb=&WLR&$sel1!%252003%25$year!%252003%25$sel2!%251%25$vol!%251%25$page!%251633%25


 

The remaining injunctions as against the first and second defendants (in respect of trespass 
and interfering with rights of way) were remitted to the trial Judge to consider whether interim 
relief should be granted in respect of HRA 1998 (s 12 (3) and (2)) and, if so, what temporal 
limit is appropriate. 

Case details 

• Court: Court of Appeal, Civil Division 

• Judges: Longmore, David Richards and Leggatt LJJ 

• Date of judgment: 03 April 2019 
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