
 

No automatic right to a renewed oral permission to 
appeal hearing—an unlawful restriction of access 
to justice? In short, no (R on the application of Faiz 
Siddiqui v Lord Chancellor) 

12/04/2019 

Dispute Resolution analysis: The Civil Procedure Rules 2016 removed the automatic 
right to a renewed oral application for permission to appeal to the Court of Appeal. 
The change was primarily aimed at reducing the court’s growing workload and was 
not without criticism from commentators concerned that it would operate as a 
constraint on access to justice. This case considers the balance between ensuring 
access to justice in light of the restriction on the right to an oral hearing. It was 
determined that such a restriction, which was subject to a number of safeguards 
contained both within the justice system and the Civil Procedure Rules, did not lead 
to a breach of Article 6 of European Convention on Human Rights, nor a breach of the 
common law right of access to justice. Written by Georgia Whiting, Barrister, 4 King’s 
Bench Walk. 

R on the application of Faiz Siddiqui v Lord Chancellor [2019] EWHC 655 (Admin) 

What are the practical implications of this case? 

Practically speaking, the door is now very much closed for claimants seeking to argue that the lack of 
a right to a renewed oral application for permission to appeal to the Court of Appeal is unlawful. It is 
clear that the Courts consider that there are sufficient safeguards contained within the justice system 
and the Civil Procedure Rules to mitigate against any unfairness in respect of this provision. Monnell 
and Morris v United Kingdom [1987] 10 EHRR. 

As the European Court of Human Rights held in Monnell and Morris v United Kingdom [1987] 10 
EHRR 205, it is not necessary to have a renewed application for permission to appeal in order to 
provide access to justice. R (Ewing) v Department for Constitutional Affairs [2006] EWHC 504 
(Admin)). 

The position is also the same at common law, which requires that one is entitled to an oral hearing 
where fairness requires it, but fairness does not require that there should be an oral hearing in every 
case (as per R (Ewing) v Department for Constitutional Affairs [2006] EWHC 504 (Admin)). 

Practitioners and litigants should ensure that the written ground of appeal in any given case are 
thorough and specifically address any suggestion that fairness will not prevail if an oral application for 
permission is not directed. 

What was the background? 

The claimant had brought a claim against Oxford University in respect of a number of allegations 
including negligence in teaching during his final undergraduate year. The claim for losses was 
dismissed after trial on 7 February 2018. Adverse costs were awarded against him and he was 
refused permission to appeal by the trial judge. 

The claimant made a renewed application for permission to bring judicial review proceedings following 
an initial refusal by a single judge. The sole challenge was in respect of the lawfulness of CPR 52.5, 
which governs the procedure in respect appealing a decision of the High Court to the Court of Appeal. 

CPR 52.5(1) and CPR 52.5(2) provide that the Court of Appeal will determine any such application on 
the papers and without an oral hearing, unless the judge considering the application determines that 
an application could not be fairly determined in the absence of an oral hearing. 

The claimant accepted that he could not renew his application for permission to appeal at an oral 
hearing, and the application was instead made for a declaration of incompatibility with Article 6 of the 
European Convention on Human Rights as well as Article 47 of the EU Charter and the common law 
right of access to justice. 
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It was argued that as a result of the rule in question, a quantifiable number of litigants would be 
denied access to appeals as the result of a trade-off based upon workload and resource 
considerations. 

It was submitted that statistics showed that the changes brought in by the 2016 Civil Procedure Rules 
meant that some 29 litigants a year would be denied permission to appeal, when they previously 
would have been granted the same at an oral hearing. It was said that the rule gave rise to an 
unacceptable risk of unfairness. 

The application was resisted on the basis that the challenge was unarguable and the position wrong 
in law. A claim under the rule had the necessary effect of blocking wholly unmeritorious appeals and 
also, fundamentally, did not exclude the possibility of an oral hearing. 

What did the court decide? 

The sole question for the Judge to decide was whether the grounds in support of the claim were 
arguable. The Judge held that they were not. 

In particular, the Judge agreed with the Court at first instance that litigants are afforded access to 
justice by way of the first instance hearing coupled with a fully reasoned judgment at the conclusion of 
the same. Litigants were then afforded the opportunity to apply for permission to appeal at the 
conclusion of the hearing with a further opportunity to appeal to the Court of Appeal by way of written 
grounds. If the Court of Appeal considered that fairness required an oral hearing for such permission, 
one must be granted. These factors provided necessary safeguards as against any unfairness in the 
rule. 

Following the decision of the European Court of Human Rights in Monnell and Morris v United 
Kingdom [1987] 10 EHRR 205, a renewed application for permission to appeal is not necessary in 
order to provide access to justice. Thus, there was no breach of Article 6, nor in respect of the 
common law. 

The Judge also considered that the rule in question serves a valid and useful purpose in that it serves 
to reduce delays to the hearing of appeals, such delays potentially having the effect of impeding 
access to justice. As such, the rule with its inherent safeguards was considered a proportionate 
response to meeting a legitimate aim. 

The application for permission to bring judicial review proceedings accordingly failed. 

Case details 

• Court: High Court, Queen’s Bench Division, Administrative Court 

• Judge: Mr Justice Cutts 

• Date of judgment: 19/02/2019 
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Georgia Whiting is a barrister at 4 King’s Bench Walk, and a member of LexisPSL’s Case Analysis 
Expert Panel. Suitable candidates are welcome to apply to become members of the panel. Please 
contact caseanalysis@lexisnexis.co.uk. 

The views expressed by our Legal Analysis interviewees are not necessarily those of the proprietor. 
 

 

RELX (UK) Limited, trading as LexisNexis®. Registered office 1-3 Strand London WC2N 5JR. Registered in England number 2746621. VAT  Registered No. GB 730 8595 20. LexisNexis and the Knowledge Burst logo are registered 

trademarks of RELX Inc. © 2018 LexisNexis SA-SA-0918-035. The information in this document is current as of October 2018 and is subject to change without notice. 

 

https://lexisweb.co.uk/users/georgia-whiting
http://www.lexisnexis.co.uk/UKCALL

