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Dispute Resolution analysis: The background to the case surrounds claims by Mr 
Wojakovski’s wife’s family, that he unlawfully extracted £14.5m from Tonstate Group 
Ltd (TGL), of which he was a former chief-executive. While this case does not delve into 
the substance of those claims to any great extent, it provides a helpful reminder of the 
availability of a double derivative claim at common law in contrast to a statutory 
derivative claim, as well as applications for indemnities in respect of the costs of such 
claims. Mr and Mrs Matyas sought to continue actions brought by various companies 
as double derivative actions and sought an indemnity out of the assets of those 
companies in respect of the costs of pursuing those claims. Mr. Wojakovski sought an 
injunction preventing various of the companies involved from using their assets to fund 
the personal costs of Mr and Mrs Matyas, as well as restraining TGL from using their 
assets to fund the main action. Written by Georgia Whiting, barrister at 4 King’s Bench 
Walk. 

Tonstate Group Ltd & others v Wojakovski [2019] EWHC 857 (Ch) 

What are the practical implications of this case?  

This case serves as a useful reminder that the common law continues to allow for derivative claims in 
some circumstances not covered by the provisions of the Companies Act 2006, such as a claim in 
relation to the conduct of the director of a subsidiary company (a double derivative claim), but only 
where one of the exceptions to the rule in Foss v Harbottle (1843) 67 ER 189 is established. The most 
important exception to the principle that the proper claimant in respect of a wrong alleged to be done 
to a company is the company itself is, in practice, the ‘fraud on the minority’ exception. This exception 
provides that a minority shareholder is entitled to bring a claim where there is an element of fraud 
which such minority shareholder is unable to remedy because of the protection of the fraudulent party 
by the majority. 

Further, this case is a helpful reminder of the principles which fall to be considered when advising 
clients when it is appropriate to bring a claim for an indemnity in the context of derivative claims, as 
well as the factors the court is likely to give weight to. 

In terms of the application for an injunction, this decision highlights the importance of a thorough 
financial analysis in respect of a company’s ability to pay damages in lieu of an injunction, as well as 
the question of prejudice. A careful analysis should be made by practitioners when considering the 
likelihood of an injunction being granted in such cases. 

What was the background?  

As a result of various applications made by Mr and Mrs Matyas, companies in the TGL group and Mr 
Wojakovski, the High Court was tasked with deciding a number of issues relating to the continuation 
or commencement of parts of proceedings as derivative actions, as well as deciding the extent to 
which company assets could be used to fund such claims. 

First, Mr Matyas sought permission to continue three claims brought by three companies (termed as 
the yellow companies). Mr Matyas had a 50% beneficial share in the companies and sought to 
continue the action as a double derivative action. The yellow companies were deadlocked, since Mr 
Wokakovski owned the other 50% share of the companies and they were therefore unable to give 
instructions as to the continuation of the claim. The application was to continue the claims pursuant to 
a common law derivative action ie a double derivative claim. Mr and Mrs Matyas also sought an 
indemnity out of the assets of the companies for their own and any adverse costs. 

The second application was for permission to bring claims in respect of five other companies (termed 
as the red companies) by TGL. The red companies were also deadlocked, and Mr Wojakovski 
contended that those claims should continue as derivative actions, but by Mr Matyas as a common 
law double derivative claim and not by TGL as a statutory derivative action. The reason for this 
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argument was to prevent TGL using its own assets to fund the action since it was considered that the 
likelihood of preventing the use of TGL’s assets would be increased if the claim was brought by Mr 
Matyas. 

What did the court decide?  

Mr Matyas was permitted to continue the action in respect of the yellow companies as double 
derivative claims (this element of the application not being objected to by Mr Wojakovski). However, 
the application for an indemnity failed since, if the main action should fail, it would be unfair to Mr 
Wojakovski that his investment (ie his shareholdings) should be burdened with any part of the 
companies’ costs of the action. The languages of the Vice Chancellor in Halle v Trax B W Ltd [2001] 
All ER (D) 51 (Jan), that this would be ‘quite wrong,’ was considered apposite. 

The court considered that the position in respect of the red companies was different, as a result of 
their better financial state. It was held that if the action were to continue as a double derivative action, 
any indemnity sought would not be such as to prejudice Mr Wojakovski’s rights, if he were to succeed, 
to have all the costs apportioned against Mr Matyas’ beneficial interest in the group. This was 
because Mr Matyas’ share of the assets was far in excess of the highest possible estimate of TGL’s 
costs of the whole proceedings (approximately £4.5m). 

In any event, the court considered that TGL was capable of pursuing a statutory derivative claim and 
there was accordingly no basis to order a common law double derivative claim, which was only 
available where the exceptions to the rule in Foss v Harbottle (1843) 67 ER 189 are established 
(including the company being in control of the wrongdoers). As such, the court considered that where 
a company has a claim which it is able to bring because it is not in the control of wrongdoers, then a 
common law double derivative claim is not available. 

Thus, it was necessary for the court to consider Mr Wojakovski’s application for an injunction to 
restrain TGL from using its assets to fund the proceedings. The court refused to grant the injunction 
for a number of reasons, but primarily based upon the assessment of the financial state of the 
company, that it was essentially a ‘cash shell’ in the process of being wound down, meaning that 
damages were an appropriate equivalent remedy. Further, Mr and Mrs Matyas provided undertakings 
not to dispose of or incumber their shares in TGL. A narrower form of injunction to prevent TGL using 
its assets to fund the shareholders’ own legal expenses was also refused for similar reasons. 
However, the judge did limit TGL’s ability to use its assets to fund the main action to £3m in the first 
instance. 

Case details 

• Court: High Court (Chancery Division) 
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