
 

Default judgment—still no definitive answer as to 
jurisdiction to enter where acknowledgement of 
service or defence filed late (Hanson v Carlino) 

02/08/2019 

Dispute Resolution analysis: a question which has troubled the courts in recent 
years is whether or not default judgment can be entered in circumstances in 
which an acknowledgment of service has been filed late, but prior to the court 
determining the application for default judgment. Unfortunately, the judge in 
Hanson, rather than deciding this point, held that relief from sanction principles 
applied in the instant case as no defence had been filed at all, such that default 
judgment should be entered upon the failure of the defendant’s application for 
an extension of time to file his defence. This analysis considers this case 
alongside other recent judgments which have grappled with this question but, 
until such a case reaches the Court of Appeal, or the rules are clarified, this is 
an issue which is likely to prove highly contentious, with a large body of 
conflicting first instance decisions. Written by Georgia Kate Whiting, barrister, 
at 4 King’s Bench Walk. 

Hanson & Ors v Carlino & Anor [2019] EWHC 1940 (Ch) (24 May 2019) 

What are the practical implications of this case? 

The rules on default judgment are set out in the Civil Procedure Rules 1998 (CPR) in Part 
12. 

This case is arguably of most interest, as it brings to light the fact that there is still no 
definitive answer as to whether default judgment can be entered if an acknowledgment of 
service or defence is filed late, but prior to the hearing of an application for default judgment. 
This is a question which has vexed the courts of late and appears likely to continue to do so 
for the time being. 

It is helpful to consider the case of Cunico Resources NV and others v Daskalakis and 
another [2018] EWHC 3382 (Comm), [2019] All ER (D) 143 (Jul), which dealt with the 
question of whether default judgment could be entered where the defendant acknowledged 
service, albeit late. In Cunico, the issue was one of the proper construction of the conditions 
for default judgment pursuant to CPR 12.3(1) and, based upon prior decisions, three 
possible meanings emerged. Mr Justice Andrew Baker, by default as opposed to design, 
held that the second meaning identified applied, namely, that the court could grant default 
judgment so long as, at the time the request or application for default judgment is filed, there 
was no acknowledgment of service and the time for acknowledging service had expired. 

In a more recent case, Clements Smith v Berrymans Lace Mawer Service Co and another 
[2019] EWHC 1904 (QB), [2019] All ER (D) 143 (Jul), Master McCloud was in full agreement 
with the analysis of Mr Justice Andrew Baker as to the correct approach to interpreting both 
CPR 12.3(1) and CPR 12.3(2), and also as to the question of whether an application of this 
general sort ought to be treated as ‘relief from sanctions’ subject to the Denton v White 
[2014] EWCA Civ 906 requirements. There, Master McCloud held that default judgment 
entered after a defence was filed would not be a regular judgment even if filed after the 
application for judgment and, as such, would be liable to be set aside as of right. Permission 
to appeal directly to the Court of Appeal was due to the lack of appellate authority on the 
point. 
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However, until the point has been finally decided by the Court of Appeal, or the CPR is 
amended (as touched on in a post-script to Master McCloud’s judgment) defendants should 
ensure that they file timely acknowledgments of service, and claimants ought to act quickly 
when seeking to obtain default judgment. 

What was the background? 

The underlying claim related to the alleged misappropriation of £2m from a number of the 
claimants, who it was said were set up as joint ventures between two of the claimants and 
the first defendant, Mr Carlino. The procedural history was a checkered one, mostly in 
respect of the actions (or inaction) of Mr Carlino. 

Following a number of attempts by Mr Carlino to evade service of proceedings and other 
documents, a bench warrant was issued for him to attend to be examined by the court. Once 
the bench warrant was issued, Mr Carlino began to engage to a limited extent and 
eventually accepted that he lived at the property at which the claim form and particulars of 
claim had originally been served. 

However, Mr Carlino failed to serve an acknowledgement of service within the requisite 
timeframe, and an application from default judgment was accordingly made. Following 
service of the application for default judgment, an acknowledgement of service was 
belatedly filed, along with an application to extend time for the provision of the 
acknowledgment, as well as for the defence. A defence was not filed by the time the 
application for default judgment was due to be heard. 

What did the court decide? 

Of note to practitioners in this instance is in fact what the court did not decide. The 
claimants’ position was that because no defence had been filed and an acknowledgement of 
service had been filed late and, only after the application for default judgment was made, the 
court should enter judgment either in default of an acknowledgement of service, or in default 
of defence pursuant to CPR 12.3. 

It was outlined by counsel for Mr Carlino that there was some ongoing controversy as to the 
position where an acknowledgement of service is filed but before the decision to enter 
judgment had been made. It was recognised by Mr Justice Andrew Baker in the case of 
Cunico, that the preponderance of judicial opinion appeared to be in favour of the conclusion 
that the court can grant default judgment in circumstances where an acknowledgement of 
service has been filed, and where that acknowledgment followed an application for default 
judgment. That being said, the point was not a straightforward one. 

However, Mrs Justice Falk considered that she did not need to decide which view was 
correct in the instant case, as it is possible to grant a judgment in default of a defence as an 
alternative to judgment in default of acknowledgement of service, relying upon CPR 12.3(2). 
That section provides that judgment in default of a defence may be obtained only where an 
acknowledgment of service has been filed but a defence has not been filed, and the relevant 
time limit has expired. As such, Mrs Justice Falk considered that it was within her power to 
grant judgment in default of defence, opining that she may well also have the power to grant 
judgment in default of acknowledgment of service, but it was not necessary to decide that 
point. 

Given that Mr Carlino had made an application for an extension of time, both in respect of 
the acknowledgement of service and the defence, Mrs Justice Falk outlined that she should 
have regard to the possibility that such an application might succeed when reaching a 
decision as to whether to grant default judgment. As such, the principles as per Denton were 
of relevance. 

In this respect, while the allegations made by the claim were very serious, the problem lay 
squarely at Mr Carlino’s door. Throughout the proceedings he had failed to engage, even 
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refusing to admit that he had been personally served with proceedings (a denial retracted 
after a photograph evidencing service was produced). 

The delay in engagement was both serious and significant and there was nothing to the 
judge’s mind that provided a good reason for the delay in engagement. The judge 
acknowledged that Mr Carlino could properly make an application to vary or set aside the 
judgment pursuant to CPR 13.3 if he could show that he has a real prospect of defending 
the claim or there was some other reason why he should so be allowed. The time had come 
to shift the onus onto Mr Carlino to make out his case and, accordingly, default judgment 
was entered in the claimants’ favour. 

Case details 

• Court: High Court, Business & Property Courts, (Ch) 

• Judge: Mrs Justice Falk  

• Date of judgment: 24/05/2019  
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