
 

Court considers temporary stay pending determination of 
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Holdham SA) 
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Dispute Resolution analysis: This case deals with the various mechanisms for staying 
an action in circumstances where there are parallel proceedings yet to be finally 
determined in a different jurisdiction. In particular, it considers the applicable tests and 
criteria pursuant to Article 30 of the Regulation (EU) 1215/2012, Brussels I (recast) as 
well as the applicability of Civil Procedure Rules (CPR), specifically CPR 11(1)(b). 
Written by Georgia Whiting, barrister, at 4 King’s Bench Walk. 

Office Depot International BV and other companies v Holdham SA and other companies 
[2019] EWHC 2115 (Ch) 

What are the practical implications of this case? 

This case provides a helpful reminder of the various mechanisms and tests when applying for a stay 
in a case in which there are parallel proceedings underway in a different jurisdiction. 

When considering such an application, the court will have regard to the three-stage test/factors as 
promulgated by Advocate General Lenz in Owens Bank Ltd v Fulvio Bracco and Bracco Industria 
Chimica SpA Case C-129/92 as follows: 
 

• the extent of the relatedness and the risk of mutually irreconcilable decisions 

• the stage reached in each set of proceedings 

• the proximity of the courts to the subject-matter of the case 

Delay will often be a key factor when determining whether to grant a stay and, in the instant case, by 
the time the Swedish Court would have likely determined the issue finally, it would have been some 
16 years since the cartel in question ended. As such, the grant of a stay would be contrary to justice 
in that it would delay unreasonably the resolution of proceedings that could only be tried in England, 
and which already related to events occurring many years ago. 

It was also made clear that the application was in respect of a temporary, as opposed to permanent, 
stay, and it was, therefore, not necessary to obtain an extension of time for the making of an 
application. However, that is a matter the court will have regard to when considering the discretion 
pursuant to Article 30 of Brussels I (recast) and practitioners will need to weigh up all of the relevant 
factors when considering the merits of such an application. 

What was the background?  

Five Office Depot claimants brought a follow-on claim in England against the defendants for loss and 
damage as a result of an alleged infringement of an economic treaty. In essence, the claim arose 
from a decision of the European Commission made in December 2014, where it was held that certain 
commercial groups had operated a cartel. 

Prior to the issuing of the claim in England, the defendants sought negative declarations in Sweden in 
respect of their underlying liability, which were rejected at first instance. The defendants thereafter 
made an application in the English proceedings for a stay of the same pending an appeal to the 
Supreme Court of Sweden. 

The application was made pursuant to Article 30 of Brussels I (recast) on the basis that the parallel 
proceedings were ‘related actions’ giving rise to a risk of irreconcilable judgments. In the alternative, a 
stay was sought on case management grounds pursuant to CPR 3.1(2)(f). 

The claimants instead asserted that the defendants’ application was made pursuant to CPR 11(1)(b), 
since the defendants wished to argue that the court should not exercise its jurisdiction. Accordingly, 
as it was common ground that the application had not been made in the requisite 14-day time limit, it 
was said that the defendants required an extension of time which would be subject to the Denton v 
White [2014] EWCA Civ 906, [2015] 1 All ER 880 principles. 
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What did the court decide?  

The court held that the application did not need to be determined by reference to CPR 11(1)(b) as had 
been argued by the claimants. CPR 11(1)(b) concerned defendants who wished to argue that the 
court should not exercise the jurisdiction it had over them. However, in the instant case, the 
defendants did not dispute that, eventually, whatever happened in the Swedish proceedings, the 
English court would need to exercise the jurisdiction over them to determine the dispute. Instead, the 
defendants sought a temporary stay of the proceedings pending the Swedish Supreme Court’s 
decision as opposed to a permanent stay. 

Thus, this was not an application in which the defendants were required to obtain an extension of time 
to the 14-day time limit pursuant to CPR 11(4)(a) and CPR 3.1(2)(a) before they could proceed. The 
application could instead have been made at any time in the proceedings, although delay was a factor 
to be considered pursuant to Article 30 of Brussels I (recast). 

In terms of whether the claims were ‘related actions’ for the purposes of Article 30 of Brussels I 
(recast), while not finally deciding the point, the judge considered that there was at least a strong 
argument that the actions were so related. 

However, the judge considered that the question of whether or not the court should exercise its 
discretion under Article 30 of Brussels I (recast) was the nub of the application. In determining this 
point, the judge took into account the three–stage test as promulgated by Advocate General Lenz in 
Owens Bank Ltd v Fulvio Bracco and Bracco Industria Chimica SpA Case C-129/92. 

The judge took the view that the two cases were not completely the same, as there were different 
issues including limitation raised in Sweden. Further, the risk of inconsistent decisions was low, as the 
claims were based on factual and expert evidence relating to the substantive questions. While it was 
correct that the Swedish court may decide some matters of legal principles which would be binding, 
the English court could follow the guidance in the recitals to the Damages Directive 2014/104/EU. 

The stage reached in each set of proceedings was the most important aspect in the instant case, as 
the stage that the Swedish proceedings had reached was far behind the English proceedings. It would 
likely be between one and two and a half years before the question of jurisdiction was resolved there, 
and perhaps between three and five years before the substantive litigation was finally resolved. As 
such, the grant of a stay would be contrary to justice as it would delay unreasonably the resolution of 
proceedings that could only be tried in England and already related to events occurring many years 
ago. 

The judge was also quite satisfied that a stay should not be granted pursuant to CPR 3.1(2)(f) on 
case management grounds, seemingly on the basis of the aforementioned reasoning. 

Case details 

• Court: High Court, Chancery Division 

• Judge: Sir Geoffrey Vos C 

• Date of judgment: 15 July 2019 
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