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Dispute Resolution analysis: This case analysis revisits the question of the 
admissibility of opinion evidence, CPR 35 and hearsay evidence in a civil context. 
Chief Master Marsh considered a number of recent decisions in this regard, starting 
with the decision of the Court of Appeal in Hoyle v Rogers. It was also noted that a 
clear distinction arose between expert evidence which was covered by CPR 35 and 
that which was not. CPR 35 only applied to expert evidence from an expert ‘who has 
been instructed to give or prepare expert evidence for the purposes of proceedings’. 
Expert evidence prepared for other purposes, such as in respect of a criminal 
investigation as in the instant case, does not fall within CPR 35 and is not subject to 
its restrictions. Written by Georgia Kate Whiting, barrister, at 4 King’s Bench Walk. 

Gregory and another v Moore (formerly known as Ganna Ziuzina) and others [2019] EWHC 
2430 (Ch) 

What are the practical implications of this case? 

This case serves as a helpful reminder of the discretion of the courts to allow opinion evidence, 
whether or not hearsay, to be relied upon by the parties. It further serves to show that courts will be 
cautious about exercising the power to exclude such evidence that is prima facie admissible before 
the trial, because the trial judge will almost invariably be in a better position to weigh up the evidence 
than the court at an interlocutory stage. 

It should be noted that there is a clear distinction between expert evidence which is covered by CPR 
35 and that which was not. In particular, CPR 35 only applies to expert evidence from an expert ‘who 
has been instructed to give or prepare expert evidence for the purposes of proceedings’. Thus, where 
a record of events which includes expert opinion and/or hearsay, but which was gathered in a context 
such as a criminal investigation, permission is not required to rely upon the same. 

What was the background?  

The underlying claim related to the death of Mr Barry Pring in 2008 in Ukraine, when he was struck by 
a vehicle at high speed while standing on the hard shoulder of a road. The driver of the vehicle did not 
stop, and their identity remained unknown. 

Mr Pring died intestate with no children, and his estate was represented by his mother and brother, 
referred to as the family in the instant case. 

The circumstances of Mr Pring’s death were highly controversial, and the family sought to establish 
that Mr Pring’s wife, Ms Moore, aided and abetted or procured her husband’s death and was therefore 
treated as having unlawfully killed him for the purposes of section 1(2) of the Forfeiture Act 1982. 
They had no direct evidence of communications between Ms Moore and the driver of the vehicle that 
collided with Mr Pring or with any co-conspirator. Instead, the case put forward was entirely based on 
inference.  

One of the central issues in the family’s case concerned Ms Moore’s movements in the early hours of 
the morning on which Mr Pring was killed. This evidence was obtained in the criminal investigation 
carried out in Kiev and a statement in respect of the same was relied upon, which also contained 
reference to cell site evidence and various images. 

Ms Moore applied to the court in advance of the trial for orders restricting some of the evidence upon 
including that which was the subject of a hearsay notice.  

What did the court decide?  

The starting point for the court was the admissibility of opinion evidence, whether or not hearsay. The 
question had been considered in a number of recent cases, starting with the case of Hoyle v Rogers 
[2014] EWCA Civ 257, [2014] 3 All ER 550. In that case, the admissibility of a report of the Air 
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Accident Investigations Branch for the purposes of a claim relating to a fatal airplane crash was in 
question. The court held that the report was admissible for both its record of factual evidence, of 
whatever degree of hearsay, and its expert opinion. 

A clear distinction was drawn between expert evidence that was covered by CPR 35 and that which 
was not. CPR 35 only relates to expert evidence from an expert ‘who has been instructed to give or 
prepare expert evidence for the purpose of proceedings’. Expert evidence which was prepared for 
other purposes does not fall within CPR 35 and is not subject to its restrictions. 

In the instant case, the judge allowed hearsay evidence to be put before the trial judge in respect of 
an individual instructed by the family to investigate Mr Pring’s death in Ukraine. The judge held that, 
despite obvious deficiencies in the statement, it was hearsay evidence which was admissible. In 
particular, it was evidence of what the witness had been told by the investigator, and it was not a valid 
objection to say that it was the provision of inadmissible expert evidence. Either the information did 
not require an expert to express an opinion, in which case the evidence was hearsay fact or, it was an 
unnamed expert’s opinion which was admissible provided that it was evidence from a suitably 
qualified expert about which a trial judge may be willing to draw conclusions favourable to the family. 

The judge also allowed a further document which was essentially a compilation of evidence for the 
purposes of a pre-trial investigation under the Ukrainian Criminal Procedural Code. It recorded 
evidence that may have been fact or opinion but was more likely a combination of both. Thus, it was 
similarly admissible as either hearsay evidence of fact or of hearsay evidence of fact and opinion. 
There was no compelling reason to exclude the same from the evidence to go before the trial judge. 
Thus, the relief sought by Ms Moore in respect of the exclusion of the evidence was dismissed. 

Case details 

• Court: High Court, Chancery Division 

• Judge: Chief Master Marsh 

• Date of judgment: 23/09/2019 
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