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Dispute Resolution analysis: This analysis considers the recent Court of Appeal 
decision in respect of legal advice privilege, which overrules the Upper Tribunal 
decision in the case of Garvin Trustees Ltd v the Pensions Regulator. It confirms that 
legal advice privilege, once established, remains in existence unless and until it is 
waived. The argument that, where there was no legal person entitled to assert this 
legal advice privilege, it followed that privilege ceased to exist, was incorrect. Written 
by Georgia Whiting, barrister at 4 King’s Bench Walk. 

Addlesee v Dentons Europe LLP [2019] EWCA Civ 1600, [2019] All ER (D) 12 (Oct) 

What are the practical implications of this case? 

The question to be decided by the Court of Appeal was ‘whether legal professional or legal advice 
having attracted to a communication by reason of the circumstances in which the communication was 
made, the communication remains privileged unless and until privilege is waived—or whether the 
privilege is lost if there is no person entitled to assert it at the time when a request for disclosure is 
made’. The Court of Appeal rejected the argument that legal advice was a right solely for the benefit 
of an identifiable client and that if there was no such legal entity to assert this right, then such privilege 
ceased to exist. 

Thus, this case confirms that, legal advice privilege, once established, remains in existence unless 
and until it is waived. Such privilege does not cease on the death of a living person, or upon the 
dissolution of a company as it is ‘not merely a private right’. 

It reiterates the importance of the underlying policy of legal privilege in that legal advice privilege 
should be given a scope that reflects the policy reasons that justify its presence in our law. The court 
endorsed the view that ‘a man must be able to consult his lawyer in confidence, since otherwise he 
might hold back half the truth’ (R v Derby Magistrates' Court ex p B [1996] 1 AC 487). Any exceptions 
to the principle, once established, are highly unusual. Practitioners should take note and ensure 
arguments as to legal privilege are raised, even after the death of an individual or dissolution of a 
company to which that right originally pertained. 

What was the background? 

LLP (Anabus). The lawyers acting for Anabus were an English LLP, incorporated as Denton’s Europe 
LLP when the matter came before the courts. 

During the course of acting for Anabus, various documents came into existence, which it was 
presumed attracted legal privilege and which were in the possession of Dentons. Anabus was 
dissolved in Cyprus on 11 January 2016. In so far as any rights relating to the documents had passed 
to the Crown as bona vacantia, the Crown had disclaimed all interest in them ‘without either asserting 
or waiving any legal privilege’. The investors claimed that the scheme was fraudulent and 
commenced proceedings against Dentons, claiming damages pursuant to the tort of deceit or 
negligence, and wanted to see the correspondence passing between Anabus and their lawyers, as 
they then were. 

The question on appeal was whether legal advice privilege subsisted, notwithstanding the dissolution 
of Anabus. The trial judge had held that it did and, in doing so, distinguished the case of Garvin 
Trustees Ltd v the Pensions Regulator [2015] Pens LR 1, in which Herrington J held that legal advice 
privilege did not survive the dissolution of a Northern Irish company which had been the client. That 
case had been distinguished on the basis that, in Garvin, it was no longer possible to restore the 
dissolved company to the register whereas, in the present case, it was still a legal possibility. 

 

https://www.lexisnexis.com/uk/lexispsl/disputeresolution/citationlinkHandler.faces?bct=A&service=citation&risb=&EWCACIV&$sel1!%252019%25$year!%252019%25$page!%251600%25
https://www.lexisnexis.com/uk/lexispsl/disputeresolution/citationlinkHandler.faces?bct=A&service=citation&risb=&ALLERD&$sel1!%252019%25$year!%252019%25$sel2!%2510%25$vol!%2510%25$page!%2512%25


 

What did the court decide? 

The Court of Appeal considered the case of Garvin, which bound the lower court in the instant case. 
In that case, Herrington J concluded that ‘it follows that with the Crown having no interest in asserting 
the privilege that Mr Gordon is under no obligation to maintain the privilege simply because the right 
has been vested in the Crown. The Crown has correctly concluded that it should not assert the 
privilege and in those circumstances absent any other restriction Mr Gordon has no obligation to 
maintain the privilege[…]’ Herrington J further held that privilege is simply the right to resist 
compulsory disclosure of information. 

In contrast, the Court of Appeal in Addlesee concluded that legal advice privilege, once established, 
remains in existence unless and until it is waived. The principle that Herrington J applied in Garvin 
was wrong—it was not a question of who could assert privilege, it was a question of who could waive 
it. 

In particular, legal advice privilege is established as a result for the purpose for which, and the 
circumstances in which, the communication was made—it is not ‘merely a private right’. Whether in 
the instant case there was no one now who could waive it, or whether the Crown could have waived it 
but had not done so did not matter. Therefore, the Court of Appeal overruled Garvin, and held that the 
lower court in the instant case had come to the correct conclusion but for the wrong reasons. 
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