
 

A thorny issue—the admissibility of covert recordings in 
civil proceedings (Mustard v Flower) 
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Dispute Resolution analysis: In Mustard v Flowers, Master Davison considered the thorny 
issue of the admissibility of covert recordings in civil proceedings. Challenges based on 
data protection law failed.The judge outlined that the admissibility of such evidence will 
be determined on a case by case basis, and it could not be determined by general 
guidance to be applied across the board. A potential solution in personal injury cases was 
the adoption of a protocol providing for an agreed scheme for the recording of medical 
examinations. This would negate the desire or need for covert recordings of such 
examinations. Until such time a protocol is adopted, the key question remains whether or 
not such evidence is relevant and probative. Written by Georgia Kate Whiting, barrister, 4 
King’s Bench Walk.  

Mustard v Flower & Ors [2019] EWHC 2623 (QB) 

What are the practical implications of this case? 

This decision considers the admissibility of covert recordings within civil proceedings, a question which 
frequently arises in criminal and family matters but has troubled the civil courts less regularly.  

The judge’s analysis of the position under data protection law will be of interest to information law practi-
tioners generally, as well as those acting in similar cases. 

Although covert recording is a thorny topic, it remains an issue which falls to be considered on a case by 
case basis and is not a matter that is susceptible to guidance which can be applied across the board. As 
such, the judge in this decision suggested that an APIL/FOIL agreed protocol would be a way of clarifying 
matters in respect of personal injury cases. Such a protocol would provide for an agreed scheme for the 
recording of medical examinations, such that covert recording would not be considered as necessary.  

Until such time a protocol is adopted, however, practitioners will need to consider the admissibility of covert 
recordings on a case by case basis and with reference to the overriding objective.  

In terms of questions to experts made pursuant to CPR 35.6 (or CPR 35 questions), they should be used 
for the purposes of clarification. It is not appropriate to use CPR 35 questions as a means of cross-
examination. Such questions should be concise and seek only to clarify the issues in the case. 

What was the background?  

The claim arose out of a road traffic accident which occurred in January 2014, when Mustard’s stationary 
vehicle was struck from behind by a vehicle driven by Flower. Liability was not in issue, but there was a 
significant dispute concerning Mustard’s claim for personal injury. Mustard claimed that she sustained a 
sub-arachnoid brain haemorrhage and other brain injuries which left her with cognitive and other deficits. 
However, there were marked differences between the respective experts in terms of her presentation and 
the interpretation of her medical records, imaging, and history. In essence, Flower’s insurer contended that 
the impact was relatively minor, whereas Mustard contended that it was at least a ‘medium velocity impact’.  

At various dates in 2017 and 2018, Mustard was examined by a number of expert witnesses instructed by 
herself and the defendants. In respect of some of the expert witnesses instructed by the defendants, 
Mustard informed the medical professionals that she would record the interviews. In respect of other 
professionals similarly instructed, Mustard recorded the interviews without their knowledge. 

The matter came before the court in order to determine in advance of the trial an application to exclude the 
covert recordings, and also to consider the admissibility of very lengthy CPR 35 questions to the experts.  

What did the court decide?  

The court held that the covert recordings were admissible. The argument that the recordings were unlawful 
under the Data Protection Act 2018 or the General Data Protection Regulation, Directive 95/46/EC (the 
GDPR), and should be excluded as they were unlawful or, at the very least, the manner in which they had 
been obtained was improper, was not sufficient to warrant their exclusion.  

In particular, Master Davison found Article 2(c) of the GDPR provides that it does not apply to the 
processing of personal data ‘by a natural person in the course of a purely personal[…]activity’. The judge 
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found that recording a consultation with, or examination by, a doctor would seem to fall within this category 
and the providing of the recording to her legal advisors did not remove it from that category.  

The judge also found that: 

• the relevant (personal) data in the recordings related to Mustard, not the doctors who had been 
rec-orded (apparently this was also the view of the Information Commissioner’s Office and 
General Medical Council) 

• the GDPR and Data Protection Act 2018 contained exceptions for personal data processed for 
exercising or defending legal rights, which applied in this case 

Master Davison stated that the facts were similar to Chairman & Governors of Amwell View School v 
Dogherty UKEAT/0243/06/DA (in which objections based on the legality of the recording under the Data 
Protection Act 1998 were abandoned) and distinguished it from Sergejs Buivids v Datu valsts inspekcija, 
Case C-345/17. The proposition that the recordings were a breach of the Data Protection Act 2018 or the 
GPDR was therefore rejected. 

The relevance and probative value of the recordings was also a key consideration in terms of the 
admissibility of the recordings. In the instant case, the recordings were both relevant and probative, as a 
question mark had been placed upon the conduct of some of the medical examiners in undertaking various 
tests. 

The other factor to be taken into consideration was the effect of admitting the evidence on the overall 
fairness of the litigation process. The argument made by Counsel for the defendants that Mustard had only 
recorded the defendants’ experts was merely theoretical, as the defendant did not point to any aspect of 
the examinations by the claimant’s experts that raised a query which would be resolved by a recording. 
Weighing up these factors in light of the overriding objective, the judge came to the conclusion that the 
balance favoured admitting the evidence.  

The judge also considered that the CPR 35 questions proposed by Mustard’s lawyers were 
disproportionate and not solely for the purposes of clarification. While the questions were relevant, they 
were wholly disproportionate and overwhelmingly not for the purposes of clarification; instead, they 
amounted to cross-examination. It was also not appropriate to ask the experts to determine which 
questions they felt they should answer, nor was it appropriate for the court to embark on a process of 
refining the lengthy questions such that they were brought within the scope of or spirit of the rule.  
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