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Dispute Resolution analysis: This case analysis considers the recent Court of Appeal 
decision in Mackenzie v Alcoa, in which the Court of Appeal considered the approach 
appellate courts should take in respect of a trial judge’s determination of fact. The 
court also considered the correct approach to the drawing of an adverse inference in 
respect of a historic industrial deafness case where there was noise in the workplace, 
but no noise survey was available from the material period. Written by Georgia 
Whiting, barrister, 4 King’s Bench Walk. 

Mackenzie v Alcoa Manufacturing (GB) Ltd [2019] EWCA Civ 2110, [2019] All ER (D) 05 
(Dec) 

What are the practical implications of this case? 

This case serves as a helpful reminder of the reluctance of appellate courts to interfere with a trial 
judge’s findings of fact. In particular, it was said that the trial judge would have seen witnesses and 
taken into account the whole ‘sea’ of evidence, rather than indulged in impermissible ‘island hopping’. 

Furthermore, it was highlighted that one needs to be careful not to elevate the principle of an adverse 
inference as outlined in Keefe v the Isle of Man Steam Packet Company Ltd [2010] EWCA Civ 683, 
[2010] All ER (D) 137 (Jun) to a rule of law. Instead, the drawing of an adverse inference in such a 
case is the proper approach to findings of fact where the evidence shows that the defendant had 
failed in its duty to carry out a noise survey, and the claimant has consequently been deprived of the 
opportunity to prove his case. While it will always be a fact specific exercise, it is clear that the 
approach of the court in the case of Keefe can provide that where a material witness or document is 
unavailable at trial, the courts may judge a claimant’s evidence benevolently, and a defendant’s 
evidence critically. 

Dingemans LJ also outlined that in future cases where it is relevant to determine whether a noise 
survey has historically been undertaken, it would be helpful if both parties addressed that in pre-trial 
questions about the existence of such documents or in the evidence at trial. Where the court is being 

asked to draw such an inference parties should ensure that an early and full explanation is given in 
respect of the absence of any such documents, and the reason for the same. 

What was the background? 

Mackenzie brought a claim for damages as a result of noise induced hearing loss allegedly cause by 
his former employer, Alcoa Manufacturing (GB) Ltd. HHJ Vosper QC dismissed the claim for 
damages, but the decision was subsequently overturned by Garnham J. 

Mackenzie had been employed at a factory owned by Alcoa for a number of years, where he was 
tasked with installing, maintaining, and repairing machinery. Mackenzie became aware in 2012 that 
he had a hearing problem and gave evidence at trial that the conditions at the factory were very noisy. 
His evidence was that he had not seen any noise surveys being carried out while employed at the 
factory. 

By the time the claim was issued, it was some 39 years after the relevant time in which it was said 
that there was wrongful exposure to noise at the factory. There were no noise surveys available from 
the factory, which had since closed down. At trial, there was evidence given in the form of a report 
and answers to CPR 35 questions by Mr Worthington, a consultant engineer jointly instructed by the 
parties. Mr Worthington noted that up until the Noise at Work Regulations 1989, it was understood 
that protection was necessary at a level of noise exposure over 90 dB (A) Lepd averaged over an 8-
hour day. He concluded that the average level of exposure was unlikely to have exceeded this level 
during Mackenzie’s employment. 
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In dismissing the claim, HHJ Vosper QC distinguished the case of Keefe on the basis that he had 
been provided with a noise survey from a similar factory, coupled with the fact that there was expert 
engineering evidence before him. Mackenzie’s evidence was not regarded as sufficiently precise for 
him to reject the engineering evidence in favour of it. 

In the first appeal, Garnham J noted that there was no evidence of any noise survey at trial, nor any 
evidence to explain the absence of the same. He referred to the approach taken by the court in Keefe 
in respect of adverse inferences to be drawn in cases where material evidence was unavailable, 
Keefe having been distinguished by the trial judge in the instant case. He held that there were not 
sufficient grounds for Keefe to be so distinguished and, instead finding that the expert evidence was 
unable to disprove that the noise was not the cause of the hearing loss. 

What did the court decide? 

The law in respect of inferences had been considered by the courts on many occasions, and 
Dingemans LJ concluded that a number of propositions could be drawn from the line of authorities. 
Firstly, whether it is appropriate to draw an inference and the extent of any such inference would 
depend upon the facts of the particular case. Secondly, silence or a failure to adduce relevant 
documents may convert evidence on the other side into proof, but that may depend on the 
explanation given for the absence of the witness or document. 

The Court of Appeal noted that HHJ Vosper QC did not draw an inference adverse to Alcoa because 
he accepted that documents relating to the noise survey may have been lost as opposed to 
considering that the documents were lacking because no survey had in fact been carried out. He also 
found that Mr Worthington’s engineering evidence did not support the case that Mackenzie had been 
subjected to tortious levels of noise. 

It appeared to Dingemans LJ that Garnham J had made a positive finding that there was a failure to 
carry out a noise survey, rather than a finding that a noise survey had been carried out but was simply 
not available. In contrast, HHJ Vosper QC had made a finding that it was not possible to find as a fact 
that Alcoa were in breach of duty in failing to carry out a noise survey. 

Dingemans LJ outlined that it was well established that appellate courts should be very cautious in 
overturning findings of fact made by first instance judges, as first instance judges have seen 
witnesses and taken into account the whole ‘sea’ of evidence, rather than indulged in impermissible 
‘island hopping’. Dingemans LJ held that there was no sufficient basis available for Garnham J to 
have overturned the findings of fact made by HHJ Vosper QC, who concluded that there was no 
breach of duty on the part of Alcoa because noise surveys might have been lost. As such, the order of 
HHJ Vosper QC was restored. 
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