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Dispute Resolution analysis: The recent case of DSM SFG Group Holdings Ltd v Kelly 
confirms that a party will not be able to rely upon confidential and covertly obtained 
information, prior to that party having established the legal right to use the same.  

It also serves as a useful reminder of the principles to be applied when considering 
whether or not to allow a party to vary undertakings previously given—in the absence 
of a material change in circumstances since the original undertakings were given, the 
alterations will ordinarily be refused. Written by Georgia Whiting, barrister, at 4 King’s 
Bench Walk. 

DSM SFG Group Holdings Ltd and other companies v Kelly [2019] EWCA Civ 2256 

What are the practical implications of this case?  

This case serves as a useful reminder of the principles regarding the use of confidential information, 
as well as the principles in respect of the modification of undertakings.  

In particular, the appellate court considered the extent to which a party can rely upon covert 
recordings in an action, prior to them having established the right to use the same. In circumstances 
such as the instant case, parties will not be able to use such confidential covert recordings, save in 
respect of their defence to a claim for breach of confidentiality or similar, unless and until the right to 
use that information has been established.  

It is also clear that the discretion to modify undertakings should not be viewed as a discretion at large. 
It will be necessary for there to have been a material change in circumstances in order for it to be 
justifiable to allow a party to resile from their original undertakings.   

As such, full consideration of the potential repercussions of agreeing to undertakings must be made at 
the earliest possible stage in any given case. While undertakings can be a sensible and proportionate 
method of dealing with interim issues, parties must be alive to the difficulty of varying the same unless 
there is a material change of circumstances.  

What was the background?  

The key issue on appeal was the extent to which it is permissible for a litigant to rely upon confidential 
information obtained by the use of covert recording of another’s premises in order to support a legal 
claim prior to that litigant having established the right to use that information.  

The respondent, Kelly was one of four family members who sold their interest in various businesses in 
2017 for the sum of approximately £23m. Subsequently, Kelly took the view that something was awry 
in terms of the sale, and placed recording devices in the offices of one of the appellant’s solicitor.  

Over the course of a few months, Kelly recorded approximately 40 hours of conversation, all of which 
were confidential and many of which were legally privileged.  

The appellants, upon discovering the recording device, issued an application for injunctive relief 
pursuant to section 3A of the Protection from Harassment Act 1997, and also in respect of breaches 
of confidence.  

Pending the final trial of the matter (which was expedited) Kelly agreed to various undertakings, 
including that he would not make any use of the recordings except for the purposes of defending the 
claim. Subsequently, Kelly made an application to be relieved from certain undertakings and to be 
bound by modified undertakings. The basis of this application was that Kelly wished to use material in 
the recordings in order to support broader claims relating to the sale of the business. The judge at first 
instance allowed Kelly to rely upon the modified undertakings, and it was that decision which led to 
the appeal at hand.  
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What did the court decide?  

The Court of Appeal held that the trial judge’s approach had confused two different issues: firstly, the 
respondent’s right to use the recordings so that he could defend himself in relation to the appellant’s 
claim and, secondly, allowing the respondent access to those recordings so that he could use them to 
advance separate claims against the appellant and others, prior to him having established the right to 
use them for such purposes. To allow the respondent to do so was not a ‘subtle change in the 
purpose for which the recording could be used’; it was inequitable and had the potential for injustice.  

When considering whether a party should be relieved from an undertaking, three matters are of 
particular importance. Firstly, the context, including the nature of the proceedings in which the 
undertakings were given. Secondly, the question of whether the undertaking was given to the court 
independently of the agreement of the other party, or whether it was given as part of a collateral 
bargain between the parties. The distinction is relevant as, in the former scenario, the court is 
primarily tasked with questions of judicial policy, whereas in the second scenario, the court is primarily 
concerned with the issue of justice between the parties. Thirdly, the court will be concerned with the 
circumstances in which the application is made.  

However, in relation to both categories of undertaking, the question is whether there are ‘special 
circumstances’ in the sense of circumstances so different from those which may be properly regarded 
as contemplated or intended to be governed by the undertaking at the time when it was given. It is the 
existence of such circumstances that will justify releasing the undertaker from the burden of their 
undertaking. 

The Court of Appeal held that the judge had erred in principle in allowing Kelly to vary the 
undertakings he had offered, and that it was wrong to allow him to utilise confidential information prior 
to having established the right to do so. The judge was also plainly wrong in finding that there was a 
material change of circumstances (the change was said to be caused by a review of material by 
independent counsel), such that it was appropriate to modify the undertakings, which were a 
‘thoroughly sensible and practical way of holding the ring pending the anticipated expedited trial’.  

The appeal was accordingly allowed, and the original undertakings were restored.  
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