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Dispute Resolution analysis: The recent case of Alibrahim v Asturion Foundation 
provides clarification in respect of the practice known as warehousing, that is to say, a 
party unilaterally placing legal proceedings on hold without the agreement of the other 
side or order of the court. The Court of Appeal unanimously held that such a practice 
would not automatically amount to an abuse of process such that the claim was liable to 
be struck out. Written by Georgia Whiting, barrister, 4 King’s Bench Walk. 

Alibrahim v Asturion Foundation [2020] EWCA Civ 32 

What are the practical implications of this case? 

This case provides clear authority for the proposition that a unilateral decision by a claimant to delay 
pursuing a claim once issued will not automatically amount to an abuse of process. The courts must 
consider the reason for the decision, the strength of the same, and the length of the delay before 
coming to the conclusion that it will amount to an abuse of process. Furthermore, the Court of Appeal 
made it clear that, even if the decision could be said to amount to an abuse of process, there may well 
be alternative sanctions to strike out that were more commensurate to the abuse in question. In the 
instant case, were there to have been an abuse of process, it was a relatively minor one, and there 
were alternative sanctions, such as costs and tight directions to trial. 

Warehousing is a dangerous move for a claimant to make, however, it is now clear that such a 
decision will not automatically amount to an abuse of process. That being said, practitioners would be 

wise to avoid the same, and instead to seek agree a stay of proceedings in appropriate cases. 

What was the background? 

The claimant, Asturion, is a Liechtenstein foundation founded in order to hold and manage certain 
properties on behalf of a prince of Saudi Arabia and the defendant, Ms Alibrahim, was the widow of 
the Prince. One of the properties had been transferred to Ms Alibrahim by a member of the 
foundation, who asserted that he was acting on the basis of oral and written instructions given by the 
late Prince. Asturion claimed that the transfer was void or voidable under both English and 
Lichtenstein law and sought the return of the property. The claim was issued in April 2015, and a 
defence and reply accordingly followed. However, due to an oversight of the court, while agreed 
directions had been provided by the parties, no order for directions was ever made nor was there a 
case management conference listed. 

Separate proceedings were also commenced in Lichtenstein regarding the constitution of the board of 
Asturion. During the course of correspondence in respect of the English proceedings, solicitors for 
Asturion wrote as follows: 

‘[…] Given that the parties have been involved in separate court proceedings in Lichtenstein 
regarding the composition of our client’s board, we were of the opinion that unless your client 
requested, there was no immediate need to push ahead with directions to ahead with directions to 
trial.’ 

It was this communication that led to the allegation of warehousing and the eventual striking out of the 
claim as an abuse of process. His Honour Judge David Cooke, sitting as a High Court Judge 
overturned that decision, and permission was subsequently given to appeal to the Court of Appeal. 

What did the court decide? 

The Court of Appeal held that the Master at first instance had misdirected himself as to the law in 
three key respects. Firstly, he held that the unilateral decision not to pursue the claim during a defined 
period of time amounted to an abuse of process, without at that stage considering the reason for that 
decision, the strength of the reason behind it, or the length of delay in question. 

In particular, the court held that the decisions is in Grovit v Doctor [1997] 2 All ER 417 , Arbuthnot 
Latham Bank Ltd v Trafalgar Holdings Ltd [1998] 1 WLR 1426 (CA), Realkredit Danmark A/S v York 
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(unreported, 12 April 2000) showed that a unilateral decision by a claimant not to pursue its claim for 
a substantial period of time, while maintaining an intention to pursue it at a later juncture, may well 
constitute an abuse of process, but does not necessarily do so. 

Secondly, the Master when considering the reason for the decision appeared to have only done so for 
the purposes of exercising his discretion as to whether to strike out the claim. 

Thirdly, the Master held that Lord Woolf’s words in Grovit were entirely apposite to the present case 
but failed to recognise that Grovit was a case in which the claimant had no intention ever to bring the 
claim to trial, something that was not even alleged as against Asturion. 

It was also contended by Ms Alibrahim that, even if the judge was entitled to set aside the Master’s 
order and consider the matter afresh, the judge’s decision was also flawed. Lord Justice Arnold held 
that the judge had applied the correct legal test and was entitled to conclude that Asturion’s conduct 
was not an abuse of process. Moreover, even if the judge was wrong to conclude that the conduct 
was not an abuse of process, the question would remain as to whether he was entitled to exercise his 
discretion not to strike out the claim. The Judge was fully entitled to take the view that, even if there 
was an abuse, it was relatively minor in nature and did not justify the striking out of the claim. There 
were lesser alternatives available more proportionate to the abuse, such as imposing tight directions 
to trial including unless orders, and costs sanctions. 

The appeal was accordingly dismissed. 
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