
 

High court gives guidance on issues for disclosure, disclosure 
models and cooperation between parties in relation to 
disclosure pilot (McParland v Whitehead) 

18/02/2020 

Dispute Resolution analysis: Sir Geoffrey Vos, Chancellor of the High Court, took the 
opportunity to provide helpful guidance on CPR PD 51U—which governs the disclosure 
pilot in the Business and Property Courts. In particular, he emphasised that issues for 
disclosure are very different to issues for trial, and issues for disclosure do not extend to 
every issue which is disputed in the statement of case by denial or non-admission. In 
many cases, the issues of disclosure need not be numerous, and they will almost never 
include legal issues or factual issues which are already capable of being resolved based 
upon documents available from initial disclosure. Parties ought to pay close attention to 
the various models of disclosure provided within the pilot scheme, and it may be 
appropriate for parties to each rely upon different models in respect of the same issue, 
but this must be assessed on a case by case basis. The importance of cooperation was 
also addressed, and it was made clear that parties must not seek to use the process to 
gain any litigation advantage; such conduct will be met with immediately payable adverse 
costs. Written by Georgia Whiting, barrister, at 4 King’s Bench Walk. 

McParland and others v Stuart Whitehead [2020] EWHC 298 (Ch) 

What are the practical implications of this case? 

This case provides useful guidance on CPR PD 51U (the disclosure pilot). 

In particular, it confirms that the disclosure pilot is intended to operate proportionately for all kinds of 
cases in the Business and Property Courts, and compliance with it need not be costly or time 
consuming. The key point for parties to understand is that the identification of issues for disclosure is 
quite a different exercise from the creation of a list of issues for trial. The issues for disclosure are 
those which require extended disclosure of documents (ie in addition to initial disclosure) to enable 
them to be fairly and proportionately tried. The starting point must be a consideration of which 
categories of documents likely to be in the parties’ control are relevant to the contested issues before 
the court. 

Furthermore, it was made clear that parties should be aware that unduly complex lists of issues for 
disclosure ought to be avoided, and the models chosen should simplify the process as opposed to 
complicating it. 

The cooperation of legal advisers is also imperative, and the disclosure pilot will not be allowed to be 
used by advisers to gain any form of litigation advantage. Such an attempt will be met with 
immediately payable costs sanctions. 

What was the background? 

McParland Partners Limited (MPL), the first claimant in the instant case, is a company providing 
financial planning and advisory services. Mr Whitehead is an independent financial adviser who was 
employed by MPL from 20 August 2008. On 16 March 2016, Mr Whitehead resigned from 
employment with MPL who subsequently claimed that Mr Whitehead was obliged pursuant to the 
terms of his service agreement to give six months’ notice. There was a factual disagreement as to 
when his employment was in fact terminated. 

The claim was brought by MPL in 2018, who claimed damages, alleging that Mr Whitehead was in 
breach of non-compete and confidentiality clauses contained within the service agreement. They 
asserted that they could not know the full extent of the breaches until disclosure had taken place. Mr 
Whitehead defended the claim on the basis that the confidentiality clauses and non-compete clauses 
were unenforceable. 

On 31 October 2019, District Judge Richmond made a consent order adjourning the listed CMC, 
because the parties had been ‘unable to agree key matters of disclosure and experts and the Court 
[was] unlikely to resolve these matters within the allotted time of 1 hour’. 
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As a consequence, the case came before the court for a disclosure guidance hearing pursuant to the 
disclosure pilot. Unusually for such a hearing, the judge gave a reserved judgment in order to clarify 
some aspects of the way in which the disclosure pilot is intended to work. 

What did the court decide? 

While not criticising the conduct of the parties, the judge outlined that the legal advisers had not fully 
understood how the disclosure pilot was intended to work. There were three key areas of 
misunderstanding as follows: 
 

• the identification of issues for disclosure 

• the approach of choosing between disclosure models, and 

• cooperation between the parties 

The starting point for the identification of the issues for disclosure will in every case be driven by the 
documentation that is or is likely to be in each party’s possession. It should not be a mechanical 
exercise of going through the pleadings to identify issues that will arise at trial for determination. 
Instead, it is the relevance of the categories of documents in the parties’ possession to the contested 
issues before the court that should drive the identification of issues for disclosure. 

An example in the instant case was that the parties sought disclosure of documents relating to the 
termination of Mr Whitehead’s employment. However, this was in fact an issue of law or construction 
and not one to which any documents beyond those produced on initial disclosure would be relevant. 
Accordingly, while the issue would properly appear on a list of issues for trial, there was simply no 
reason to include it in a list of issues for disclosure. 

Issues for disclosure are very different from issues for trial. Issues for disclosure are issues to which 
the undisclosed documentation in the hands of one party is likely to be relevant and important for the 
fair resolution of the claim. They do not extend to every issue which is disputed in the statements of 
case by denial or non-admission. 

In terms of the approach to choosing between disclosure models, it was emphasised that the 
disclosure pilot does not need to be time-consuming or costly. It just requires the parties to consider 
what documents they are likely to hold and to what issues those documents are relevant. While the 
parties can agree different models for different parties in relation to the same issue, that is not a 
requirement. Claims should be assessed on a case by case basis with reference to the different 
models for disclosure provided. 

That links to the third issue—the duty to co-operate. The disclosure pilot is built on cooperation as its 
terms make clear. That was not intended to be mere exhortation. The judge opined that it was clear 
that some parties to litigation in the Business and Property Courts had sought to use the disclosure 
pilot as a stick with which to beat their opponents, but such conduct was entirely unacceptable and 
parties could expect to be met with immediately payable adverse costs orders where that occurs. 
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