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Dispute Resolution analysis: The issue raised on this appeal was what amounts to a 
sufficient state of mind to make a person liable in tort for inducing a breach of contract. It 
was confirmed that, if a defendant honestly believes that the act they procure will not 
amount to a breach of contract, they are not liable in tort even if their belief is mistaken in 
law. It matters not that a defendant’s erroneous belief is caused by their own ignorance or 
as a result of incorrect advice they receive from their lawyers. Written by Georgia Whiting, 
barrister, at 4 King’s Bench Walk. 

Allen t/a David Allen Chartered Accountants v Dodd and Anr [2020] EWCA Civ 258 

What are the practical implications of this case? 

This case confirms that in order to be liable for the tort of inducing a breach of contract, you must 
know that you are inducing a breach of contract, and it is not sufficient to consider that you might be 
inducing such a breach. It was also made clear that the legal test is expressed in positive terms—it is 
for the claimant to prove the defendant’s actual knowledge of the breach, not for the defendant to 
prove an absolute belief that there would be no breach.  

It is clear that the recent tide of authority has been to restrict rather than to expand the scope of 
economic torts. Part of the rationale behind this policy is that people should be entitled to act upon 
legal advice; lawyers rarely give unequivocal advice and, even when they do, clients must appreciate 
that there will always be a risk that the advice transpires to be incorrect. 

This should bring some comfort to both practitioners and clients who take legal advice in matters such 
as this—where there is a possibility that action may lead to a breach of contract, it will only give rise to 
liability for the tort of inducing a breach of contract where you know that you are inducing a breach of 
contract. It is not enough that you know that you are procuring an act which, as a matter of law or 
construction, is a breach. You must actually realise that it has this effect. 

What was the background? 

Mr Pollock was employed by David Allen, an accountancy firm, as a business service specialist and 
whose principal role was preparing tax returns. His contract of employment was supplemented by a 
contract containing restrictive covenants. He was subsequently offered a job by a competitor firm, 
Dodd & Co, and he resigned from his employment and commenced work with Dodd three days later. 
He subsequently sought to contact clients engaged with his former employer. 

Prior to Mr. Pollock commencing his new role, Dodd had obtained legal advice in respect of whether 
or not the restrictive covenants were effective and enforceable. While stating that the matter was not 
entirely without risk, the legal advice was that it was more likely than not that the restrictive covenants 
would be found to be unenforceable. 

The judge at first instance considered that the scope of the agreements in question went beyond what 
was necessary to protect David Allen’s legitimate business interest. Nevertheless, he came to the 
conclusion that applying the principles of severance, it was possible to sever the offending parts of the 
contract, leaving elements of the covenant upon which David Allen could still rely. 

The judge was also tasked with answering the question of whether Dodd had sufficient knowledge to 
expose them to liability in tort. The judge concluded that it could not realistically be said that Dodd 
turned a blind eye to Mr Pollocks contractual obligations, nor could it be said that Dodd was indifferent 
to the issue of whether Mr Pollock was in breach, as it went to the extent of obtaining copies of the 
employment agreement and restrictive covenant agreement and forwarding them to a solicitor for 
advice. Not only that, they did so at an early stage. It was true that the solicitors did not go so far as to 
state that there was no risk of breach, but Dodd were entitled to rely on the advice that was given. As 
such, the claim failed. 
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The issue on appeal was whether Dodd’s state of mind, as found by the judge, was sufficient to 
ground liability in tort for inducing a breach of contract. 

What did the court decide? 

The court considered that it was clear that, in order for a person to be liable in tort for inducing a 
breach of contract, the contract in question must be a binding and enforceable contract. If it were not, 
then an inducement could not have caused any loss, which is part of the essence of the tort. Put 
another way, since liability in tort for inducing a breach of contract is an accessory liability to that of 
the contract breaker, if the party to the contract is not liable (due to unenforceability of the term) then 
the accessory could not be liable either. 

In the case at hand, Dodd knew that there was what appeared to be a binding contract but were 
advised that the relevant term was more likely than not to be unenforceable. In essence, they knew 
that there was a risk that what they were doing would result in a breach of Mr Pollock’s contract, but 
they proceeded to employ him in any event. The key question was, therefore, whether the advice that 
Dodd received which was not unequivocal meant that the defence failed. 

In the seminal case of OBG Ltd v Allan [2005] QB 762, Lord Hoffman made the broad proposition 
that, to be liable for the tort of inducing a breach of contract, you must know that you are inducing a 
breach of contract. Will is not the same as might and one must actually realise that the act procured 
will have the effect of breaching the contract in question. 

The court considered that the recent tide of authority had been to restrict rather than to expand the 
scope of the economic torts. Part of the policy underlying the restricted version of the tort was that 
people ought to be entitled to act on legal advice, reasonably sought, even if that advice transpires to 
be wrong. In addition, if definitive advice were to be the touchstone, then there would be a question of 
how definitive that advice need be and, whether something is more probable than not is a question 
which frequently arises in the civil law. In this case the advice to Dodd was that ‘You could, therefore, 
act and allow [Mr Pollock] to act on the basis that it isn’t enforceable and contact DA’s clients’. In the 
court’s judgment, Dodd was accordingly entitled to act on that advice without exposing itself to liability 
in tort. 
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