
 

High Court confirms that variation of a disclosure 
order under the disclosure pilot is governed by 
CPR PD 51U (Conversant Wireless Licensing v 
Huawei) 

27/02/2020 

Dispute Resolution analysis: This case confirms that, in a case where the disclosure 
pilot for the Business and Property Courts (the disclosure pilot) applies, the 
applicable test for revoking or varying an order for disclosure pursuant to CPR 3.1(7) 
must give way to the specific requirements of CPR PD 51U, para 18, which expressly 
sets out a different test. In particular, a court may at any stage make an order varying 
or revoking a previous order for extended disclosure, provided that it is necessary for 
the just disposal of the proceedings and that it is reasonable and proportionate. There 
is nothing in the disclosure pilot to suggest that applications to vary orders for 
extended disclosure will only be granted where something out of the ordinary has 
occurred. Written by Georgia Whiting, barrister, at 4 King’s Bench Walk. 

Conversant Wireless Licensing SÀRL v Huawei Technologies Co Ltd and others [2020] 
EWHC 256 (Pat) 

What are the practical implications of this case? 

This case makes clear that an order varying an original order for extended disclosure will only be 
made where it is necessary for the just disposal of proceedings and is reasonable and proportionate. 
Accordingly, the test for such an order is a different one to that contained within CPR 3.1(7) and the 
criteria as laid down in the case of Tibbles v SIG Plc [2012] EWCA Civ 518. It is not necessary to 
prove that there has been a significant change of circumstances if an application is made to vary an 
order for extended disclosure following an initial refusal to order the disclosure of documents at first 
instance. 

There is nothing within the disclosure pilot to suggest that applications to vary orders for extended 
disclosure will only be granted where something out of the ordinary has occurred. 

Practitioners should instead consider the various factors outlined in CPR PD 51U, para 6.4, and a key 
factor will often be whether or not the trial date will be lost if the order is varied. As such, it is vital that 
such applications are made promptly and are limited in scope to documents which are proportionate. 

What was the background? 

The applicants in the instant case were Conversant, who owned a portfolio of patents declared 
essential to 2G, 3G and 4G standards. The respondents were companies in the groups known as 
Huawei and ZTE. The case was brought in respect of an assessment of a fair, reasonable and non-
discriminatory (FRAND) rate for the licence of standard essential patents. 

A case management conference had previously been dealt with by HHJ Hacon in July 2019 and, at 
that hearing, Conversant sought the disclosure of further licences from Huawei and ZTE in respect of 
third parties. In particular, their case was that the way to arrive at an appropriate royalty figure in this 
case was to follow the numbers in the case of Unwired Planet v Huawei ([2017] EWHC 2988 (Pat)), 
and scale from that. 

HHJ Hacon refused the application for disclosure of those licences on the basis of his interpretation of 
the judgment in Unwired Plant and also on grounds of proportionality. 

The matter then came before Birss J in early February 2020, some eleven weeks prior to the trial 
listing. Conversant had made a fresh application for essentially the same disclosure which was 
previously refused by HHJ Hacon and again sought to obtain disclosure of a list of all licences to 
which Huawei and ZTE and which related to standard essential patents between 2011 and 2017. 
They then proposed to select four licences each, meaning that there would be sixteen licences in all. 
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Huawei and ZTE objected to this course on a number of grounds, including the fact that disclosure 
had been asked for and refused, and that nothing significant had changed since that refusal. 

What did the court decide? 

The judge noted that the case was part of the disclosure pilot specified by CPR PD 51 U and that the 
application had been made by Conversant for an order pursuant to CPR PD 51U, paras 18.1–18.4. 
This provides that a court may at any stage make an order varying a previous disclosure order where 
the court is satisfied that it is necessary for the just disposal of proceedings, and it is reasonable and 
proportionate. 

CPR PD 51U, para 6.4 highlighted various factors one should have regard to within the overriding 
objective, including the nature and complexity of the proceedings, the likelihood that the documents 
would have probative value, and whether it is necessary in order to deal with the case expeditiously, 
fairly and at a proportionate cost. The judge considered that the provisions of the disclosure pilot 
expressly apply a test, different from the one in CPR 3.1(7), and also to the criteria as expressed in 
Tibbles. 

Thus, the two questions which the judge was required to answer were whether the order which he 
was being asked to make and would vary the original order was (1) necessary for the just disposal of 
proceedings and whether (2) it was reasonable and proportionate. 

The judge was quite satisfied in the circumstances that he should not make the order requested. In 
particular, it was not reasonable and proportionate to do so having regard to the timetable for the 
case. Purely on case management grounds, if he were to make such an order requiring the 
production of sixteen licences, that would add a very significant amount of evidence into the case. 
There would be confidentiality issues to deal with and it would cause the parties a great deal of 
procedural difficulty if such an order were made. Retaining the impending trial date was something 

which the judge intended to do his utmost to achieve. 
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Georgia Whiting is a barrister at 4 King’s Bench Walk, and a member of LexisPSL’s Case 
Analysis Expert Panels. If you have any questions about membership of these panels, 
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RELX (UK) Limited, trading as LexisNexis®. Registered office 1-3 Strand London WC2N 5JR. Registered in England number 2746621. VAT  Registered No. GB 730 8595 20. LexisNexis and the Knowledge Burst logo are registered 

trademarks of RELX Inc. © 2018 LexisNexis SA -0120-048. The information in this document is current as of January 2020  and is subject to change without notice. 

 

https://www.lexisnexis.com/uk/lexispsl/disputeresolution/linkHandler.faces?ps=null&bct=A&homeCsi=412012&A=0.047653804979296166&urlEnc=ISO-8859-1&&dpsi=07UD&remotekey1=REFPTID&refpt=07UD_5_CPR:HTDEST-TYPE_51U:HTDEST-PD_18.1:HTDEST-PDPARA&service=DOC-ID&origdpsi=0S4D
https://www.lexisnexis.com/uk/lexispsl/disputeresolution/linkHandler.faces?ps=null&bct=A&homeCsi=412012&A=0.047653804979296166&urlEnc=ISO-8859-1&&dpsi=07UD&remotekey1=REFPTID&refpt=07UD_5_CPR:HTDEST-TYPE_51U:HTDEST-PD_18.4:HTDEST-PDPARA&service=DOC-ID&origdpsi=0S4D
https://www.lexisnexis.com/uk/lexispsl/disputeresolution/linkHandler.faces?ps=null&bct=A&homeCsi=412012&A=0.047653804979296166&urlEnc=ISO-8859-1&&dpsi=07UD&remotekey1=REFPTID&refpt=07UD_5_CPR:HTDEST-TYPE_51U:HTDEST-PD_6.4:HTDEST-PDPARA&service=DOC-ID&origdpsi=0S4D
https://www.lexisnexis.com/uk/lexispsl/disputeresolution/linkHandler.faces?ps=null&bct=A&homeCsi=412012&A=0.047653804979296166&urlEnc=ISO-8859-1&&dpsi=07UD&remotekey1=REFPTID&refpt=07UD_1_KHCPR:HT-SOURCE_3.1:HT-PARA_7:HT-SUBPARA&service=DOC-ID&origdpsi=0S4D
http://lexisweb.co.uk/author/4868
mailto:caseanalysis@lexisnexis.co.uk
https://www.lexisnexis.co.uk/products/lexis-psl.html

